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ASARCO | NC

Appeal froma decision of the Deputy Sate Drector, Mneral
Resources, Arizona Sate dfice, Bureau of Land Managenent, affirmng two
cease and desist Oders dated January 14, 1994, and February 17, 1994,

i ssued by the Assistant Ostrict Manager, DO vision of Mneral Resources,

Phoeni x Dstrict Gfice, Bureau of Land Managenent .

450- 2740, 14-20-450-2741.

Afirned.

1.

Mneral Leases: Generally--Mneral Leases:
Applicability of Subsequent Legislative Enact nents

Mneral |eases which provide for the applicability of
regul ati ons "now or hereafter in force" incorporate
future regulations into existing |l ease terns, even

t hough such regul ati ons may be inconsistent wth those
ineffect at the tine the | eases were issued, and even
though the future regul ati ons may pl ace additi onal
obligations or burdens on a | essee.

National Hstoric Preservation Act: Applicability--
Mning and Recl anation A an: General |y

The Federal approval of a mining and recl amation plan
requires BLMto conply wth section 106 of the National
Hstoric Preservation Act of 1966, 16 US C 8§ 470f
(1994), on both Federal and non-Federal |ands invol ved
in the project.

Endangered Species Act of 1973: General ly: Section 7--
Mning and Recl anation A an: D scretion to Approve

The BLM nay properly del ay approval of a mning and
reclamation plan until conpl etion of a thorough review
of the inpact of the proposed mining operation on
Federal |y |isted endangered speci es.
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4, Native Arerican Gaves Protection and Repatriation Act
of 1990: Applicability--Mning and Recl amation P an:
General |y

The approval of a mining and recl anation plan requires
that BLMconply wth the National Environnental Policy
Act of 1969, which requires that BLMconsider a variety
of statutes and regul ations before approval, to include
conpliance wth the Native Aneri can Gaves Protection
and Repatriation Act of 1990.

APPEARANCES.  Burton M Apker, Esq., and Gerrie Apker Kurtz, Esg., Phoeni X,
Arizona, for ASAROQ Inc.

(PN ON BY ADM N STRATI VE JUDEE THRRY

ASARDO I ncorporated (ASARX) appeal s froma July 21, 1994, Decision
(Decision) of the Deputy Sate Orector, Mneral Resources, Arizona Sate
Gfice, Bureau of Land Managenent (BLM, affirming two cease and desi st
Qders dated January 14, 1994 (January 14 Qder), and February 17, 1994
(February 17 Oder), issued by the Assistant Dstrict Mnager, D vision of
Mneral Resources, Phoenix Ostrict Gfice, BLM

The January 14 Qder was issued in response to a Decenber 3, 1993,
ASARD | etter to the Superintendent, Papago |Indian Agency, Bureau of Indian
Affairs (BIA), that indicated ASARDO pl anned to construct a di ke and expand
the dunpi ng area on the "19 Dunp" |ocated on Mning Lease No. 454-3-60
(Gontract No. 14-20-450-2741) and the North Dunp, located partly on Mning
Lease No. 454-3-60 and partly on business | eases. The January 14 Qder was
i ssued by the Assistant Ostrict Manager, DO vision of Mneral Resources,
Phoeni x Dstrict Gfice, BLM

The January 14 Qder stated that ASARJO nust cease hori zont al

expansi on of the "19 Dunp" (including construction of a dike) and the
"North Dunp” until a mning and reclanation plan for the San Xavier North
and South Mnes has been approved; that the regulations (43 CF. R Subpart
3592 and 25 CF. R § 216.7) require that prior to conducting operations on
the | eases, ASAROO nust recei ve approval fromthe authorized of ficer; that
ASARDO s "vol untary" mining and reclanation plan 1/ did not di scuss waste
dunp expansi on, whi ch woul d have af forded the authorized of ficer the
opportunity to determne whet her the proposed action is in conpliance wth
t he Endangered Species Act of 1973 (ESA), as anended, the National Hstoric
Preservation Act of 1966 (NHPA), as anended, and the Native Anrerican

1/ ASAR uses the term"voluntary” to refer to the plan which it filed,
asserting that such a plan is not required by statute or regulationinits
case.
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Gaves Protection and Repatriation Act of 1990 (NA@); and that ASARXO s
voluntary mning and recl amati on pl an of CQctober 19, 1988, did not describe
wast e dunp sequencing and future expansion in detail.

The February 17 Order was al so issued by the Assistant DO strict
Manager, D vision of Mneral Resources, Phoenix Dstrict Gfice, BLM The
February 17 Qder stated that ASARJO nust cease horizontal expansion of the
San Xavier North Mne At and Dunp, as well as all other mne pits and
dunps which are located on the I ndian mning and busi ness | eases; that the
regulations (43 CF.R Subpart 3592 and 25 CF. R § 216.7) require that
prior to conducting operations on the | eases, ASARCJO nust recei ve approval
fromthe authorized officer; that ASARGO s voluntary mining and recl anati on
plan, not yet approved, did not discuss waste dunp and pit expansi on, which
woul d have afforded the authorized officer the opportunity to determne
whet her the proposed action is in conpliance wth the ESA as anended, the
NHPA and the NAG?, and that ASARGO s voluntary mining and recl anation pl an
of ctober 19, 1988, did not describe waste dunp sequenci ng, dunp
expansion, and pit expansion in detail. In sum the two Qders directed
ASARDO to cease further horizontal expansion of all mine pits and dunps on
the Indian leases until a mning and reclamation plan for the San Xavi er
North and South Mnes has been approved.

ASARDD appeal ed the January 14 O der and the February 17 O der to the
Drector, Arizona Sate Gfice, BLM on February 2, 1994, and Mrch 2,
1994, respectively. ASARDO s argunent before the Sate Orector is set out
in the Decision appeal ed from in pertinent part, as follows:

ASARDO s argunent is, in essence, that the January 14 and
February 17, 1994, orders are the latest in a series of attenpts
by the BLMto inpose regul ations that are not applicable to their
| eases; that the 1994 orders are the first tine the [ESA, the
[NHPAl, and the [NAG] have been cited as a basis for finding
Asarco's voluntary (enphasis in Asarco's brief) mning plan to be
insufficient; and that the three "newy cited statutes" are not
cited in the "Authority" section of 43 R Subpart 3590. (A the
sane tine, Asarco argues that 43 OFR Subpart 3590 does not apply
totheir leases). * * * |n other words, that Asarco is not bound
by any Federal Regulations that did not exist at the tine Asarco
entered into the | ease agreenents in 1959.

(Decision at 6.)

n appeal, the Deputy Sate Drector's findings, as reported in the
July 21, 1994, Decision, determned the fol | ow ng:

Based on a review of the January 14, 1994 and the February 17,
1994 orders, 43 OFR Subpart 3590, and Asarco's voluntary mining
and reclamation plan of Gctober 19, 1988, and suppl enent
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of June 28, 1989, | have concl uded that the Assistant O strict
Manager, D vision of Mneral Resources, Phoenix Dstrict Gfice,
has fol | oned the correct procedures in this natter.

(Decision at 14.)

Inits August 24, 1994, appeal to this Board, and in its suppl enental
filing on Septenber 26, 1994, ASARCO provided this Board wth a S at enent
of Reasons (SCR for appeal and a Suppl enental S atenent of Reasons (Supp.
SR for appeal, respectively. Appellant’'s argunents contend, first, that
BLM | acks statutory and regul atory authority to require ASAROOtOo subni t
mning plans for ASAROs San Xavier Mning (peration. (Supp. SCRat 1.)
This argument arises fromBLMs denand that it (ASARDD) gain approval for a
mning and reclamation plan pursuant to 43 CF. R Subpart 3592 and 25
CFR 8216.7. ASARXclains that because its | eases date from1959, and
because Part 3590 i s suppl enental to, and governed by 25 CF. R § 216,
whi ch did not becone effective until January 18, 1969, Part 216 and Part
3590 apply only to | eases issued subsequent to January 18, 1969, and not to
its leases. (SCRat 8) In any event, ASARDO contends, it did adequatel y
describe its intended expansions at North Dunp, 19 Dunp, and at the San
Xavier North Mne Pt and Dunp consistent wth Part 216 and Part 3590 such
that BLMwas provi ded sufficient infornation to nmake determnations under
the ESA the NHPA and the NA@. (SCRat 9-18.)

ASARDO cl ai ns, however, that none of the three Acts cited by BLMin
its two cease and desist Qders (NHPA ESA or NA@) authorize or conpel
the relief sought by BLM Appel lant urges that BLMI acks the i ndependent
power or regulatory authority under the NHPA 16 US C § 470 (1994), to
require ASARJOto do anything but provide it access to the | eased property.
ASARDD expl ai ns that pursuant to Executive Qder No. 11593, 36 Fed. Reg.
8921 (May 13, 1971), all Federal agencies were to nomnate by July 1, 1973,
all sites, buildings, districts, or objects under their control or
jurisdiction deened of historical value or significance for listing on the
National Register of Hstoric Places. (Supp. SCRat 8.) Appellant
contends that none of the 160 acres | eased by ASARDOin 1959 fromthe San
Xavi er portion of the Tohono O odham Reservation and none of the over 2,300
acres of leased allotted lands were nomnated by BLM BIA the tribe, or
the all otees thensel ves for inclusion on the National Register of Hstoric
Paces. 1d. ASARXOclains that since there have been no di scoveries of
significant structures since 1973, it is hard to see how BLMcoul d require
Appel | ant sone 21 years later to do BLMs oversight job for it through the
context of a mning plan. (Supp. SCRat 9.) Hnally, ASARQ contends:

The NHPA's provi sions do not give federal agencies the
authority to force other entities to do the inventory of public
lands. It is not |essees |ike ASARDQ but the "heads of all
federal agencies" that nust assune responsibility for the
preservation of historic properties which are owned or control |l ed
by such agenci es.

(Supp. SR at 9-10.)
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Wth respect to the ESA 16 US C 8 1531 (1994), Appel | ant expl ai ns
that under section 7(a)(2) of the ESA Federal agencies nay take no
"action" that woul d j eopardi ze the continued exi stence and recovery in the
wld of any listed threatened or endangered species. 16 US C §
1536(a)(2) (1994). Second, no person (includi ng Federal agencies) nay
coomt a "take" of fish or widife that are |isted as "endangered. "
ASARD clains that neither of these provisions authorizes BLMto regul ate
mning activities in the absence of sone other statutory authority. (Supp.
SRat 3.)

Further, Appellant contends that, under section 7(a)(2) of the ESA
Federal agencies are obligated to "insure that any action authori zed,
funded or carried out by such agency * * * is not likely to jeopardi ze the
continued exi stence of any endangered * * * or threatened species.” 16
USC 8 1536(a)(2) (1994); (Supp. SR at 4). ASARD explains that to
ensure this jeopardy provision is conplied wth, Federal agencies are
required to reviewtheir actions to determne whether any action nmay af f ect
listed species. 50 CF.R § 402.14(a); 1d. Appellant clains the sole
pur pose of the section 7(a)(2) review process is to assist "action"
agencies in neeting their obligations not to "jeopardize" a listed species
through the agency's actions. (Supp. SCRat 5.) |In this instance,
however, ASARDO clains there is no Federal agency action that woul d trigger
the ESA's reviewrequirenent. The BLM Appel | ant contends, has no
regul atory authority requiring it to review and approve ASARDO s mining
plan, and the BLMI| acks the authority to conpel ASARCGOto submt mning
plans for reviewand approval . 1d.

Li kew se, ASARDO clains in this appeal that BLMcannot denmand that
Appel | ant i nclude provisions for conplying wth the NA&, 25 US C § 3001
(1994), inits mning and recl amation pl ans when BLMis under no obligation
itself to actively search for as yet undi scovered Native Amwerican hunan
renains or funerary articles. (Supp. SCRat 11.) Appellant acknow edges
that Federal agencies, as well as entities |ike ASAROQ who nay di scover
Native Amrerican cultural itens on Federal or tribal |ands, nust acknow edge
such discoveries to the Secretary of the Interior. Id. Appellant never-
the-less maintains that where, as here, there have been no discoveries of
Native American renai ns or objects, there is no nexus between ASARDO s
duties under its 1959 Mning and Busi ness Leases wth respect to Indian
Reservation | ands and BLMs dermands for ASARCOto conply with NAG.  (Supp.
SRat 12.)

[1] Appellant's claimthat it is not bound by any Federal Regul ations
that did not exist at the tine ASARDD entered into the | ease agreenents in
1959 is wthout nerit. This Departnent has |ong held that the intent of
the | anguage "now or hereafter in force,” which is included in section 4(h)
of ASARIOs 1959 mining | eases, is to incorporate future regulations into
existing | ease terns, even though such regul ati ons may be inconsistent wth
those in effect at the tine the | eases were issued, and even though the
future regul ations nay pl ace additional obligations or burdens on a | essee.

AMCA mal Leasing, Inc. (h Reconsideration), 114 |1BLA 246 (1990); \eol a
and Aaron Rasnussen, 109 IBLA 106 (1989); Goastal Al & Gas Gorp., 108 | BLA
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62 (1989); Glbert V. Levin, 64 Interior Dec. 1 (1957). For this reason,
BLMwas well wthinits authority to demand an acceptabl e mni ng and
reclamation plan prior to approving the mne expansi on pursuant to 25
USC 8§ 216.7 (1994) and 43 CF. R Subpart 3592.

[2, 3, 4 Inthe present case, Appellant argues that if the statutes
do apply, any obligation for their conpliance should fall upon BLMal one.
Havi ng addressed Appel lant's first claimthat the statutes do not apply to
the 1959 | eases, we turn to the issue of whether the burden of review nay
be del egated. This Board has previously examned the i ssue of Federal
agency del egation of responsibility for conpliance under a Federal statute
to the lessee or permttee of the land affected by the statute' s
requirenents. In OQd Ben Gal . v. dfice of Surface Mning Recl anati on
and Enforcenent (G5V, 109 IBLA 362 (1989), the Board stated that the
ultinate responsibility for conpliance wth NHPAlies wth the Federal
agency, but this does not suggest that the Federal agency is wth-out
authority to del egate any of the required duties. Therefore, the Board
found that CBMwas aut horized to require applicants for permts to mne
coal to conduct cultural resource studies at their own expense. 1d. at
372. Subsequently, in Gentral Valley Hectric Gooperative, Inc., 128 I BLA
126 (1993), we reaffirned the holding in Qd Ben Gal (., supra, and
further explained that BLMcoul d del egate the requi renent to prepare
archaeol ogi cal reports in conpliance wth NHPA provisions and require the
permttee to bear the burden of the cost of such reports for both Federal
and non-Federal lands. Central Valley Hectric Gooperative, Inc., supra,
at 128.

The above hol dings are equal |y applicable here. The BLMwas wel |
wthinits authority to require ASAROOto provide an anal ysis of the
possi bl e i npacts on endanger ed species pursuant to the ESA inpacts on
cultural resources under the NHPA and the possibl e inpact on Native
Anrerican graves pursuant to the NA@ inits mning and recl anati on pl an.
Uhder each of the three Acts, the pl anned expansi on of the San Xavier
operation constitutes an activity or undertaking that required taking into
account these cultural, historical, and environmental inpacts. See 36
CFR 8800.2(0). 2

To the extent Appel l ant has rai sed argunents whi ch we have not
specifical |l y addressed herein, they have been consi dered and rej ect ed.

2/ The regul ation defining "undertaking" for which a reviewis required
under the NHPA states:

"Uhdert aki ng neans any project, activity, or programthat can result
in changes in the character or use of historic properties, if any such
historic properties are located in the area of potential effects. The
project, activity or programnust be under the direct or indirect
jurisdiction of a Federal agency or |icensed or assisted by a Federal
agency. Uhdertakings include new and continuing projects, activities, or
prograns and any of their el enents not previously considered under section
106. "

36 CF.R 8 800.2(0). The ESA and NAG® have simlar provisions.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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